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This month saw a new development in the
long-running proposal to introduce an exit pay
cap and we’ve got further information to share
on this (see below). Councils are focusing on
equality, diversity and inclusion — particularly
in the context of Black Lives Matters and this
month, Darren Newman’s article looks at the
legal complexities of positive action initiatives.
Our L&D section features new opportunities
being offered for the region in Autumn.

Exit Pay Cap Developments

In July last year, we compiled your feedback and used
this to inform a response to the Government’s
consultation on proposals to introduce a £95K cap on
exit pay in the public sector. Last week the
Government published its and laid the

and we circulated this to
you straight away. This prompted disappointment that
issues put forward had not been taken into account and
queries about the likely timescales.

We have received an update on the timing and process
of the introduction on the Exit Cap and its impact on
local government pensions:-

e HM Treasury are aiming for Regulations to be in
force by the end of this calendar year.

e MHCLG will be consulting on changes to LGPS
regulations ‘shortly’.

More info is available
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Information Exchange - 20t
August

We will be running the first Information Exchange on
topical issues that you have said you would like to
share and discuss. It will take place on 20" August at
2.00pm as a virtual networking opportunity. This first
Exchange will be focused on workforce issues arising
from COVID such as:-

e Employees who have been shielding

e Casuals and reliefs

e Working from home approaches

For further information and to participate, contact

Projects with Local Authorities

During June we have continued to provide support to
councils, adapting arrangements to fit with the current
social distancing restrictions. Projects have included:-

e Coaching
e Job Evaluation
e Disciplinary investigation

To find out how EMC could support an area of work
for you, then please contact Sam or Lisa.
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
https://www.legislation.gov.uk/ukdsi/2020/9780348210170/pdfs/ukdsi_9780348210170_en.pdf
http://www.lgpsboard.org/index.php/structure-reform/public-sector-exit-payments
mailto:Lisa.Butterfill@emcouncils.gov.uk
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Learning & Development

Wellbeing Conversations Development for
Managers — Interactive workshops

This is a practical and interactive virtual workshop
enabling managers to support their team members
through wellbeing conversations.

The workshop will provide managers with:

e A greater understanding of stress, anxiety,
depression and healthy pressure and how to spot
the potential signs.

e Anunderstanding of the key components of
personal and organisational wellbeing, and how
they can influence these in the teams they manage
and support individuals to work on their own
personal wellbeing.

o A framework for a wellbeing conversation, along
with other support materials to enable them to
support their team members.

e Understanding how they can discuss wellbeing
more openly with individuals and explore any
personal barriers in this regard.

Attendees will also be provided with support material,
resources and signposted to other organisational
support frameworks.

e 7" September 2020 (9:30 — 11:30)
e 8t September 2020 (14:00 — 16:00)

For more details of workshop one, including costs and
how to book visit

Developing skills for effective Wellbeing
Conversations

This virtual workshop is designed to flow from the
Wellbeing Conversations workshop outlined above,
however, it can also stand alone as an opportunity for
managers to develop skills to enhance their wellbeing
conversations with individuals.

The workshop is practical and interactive, giving
delegates the opportunity to discuss, explore and
practice the following skills:-

e Empathetic listening

e Holding back from fixing

e Exploring assumptions

e Understanding others frame of reference
e Being curious through effective questions
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Attendees will be provided with support material and
signposted to other resources around these skills.

Dates and times for workshop 2 — options are;

e 22 September 2020 (9:30 — 11:30)
e 23 September 2020 (14:00 — 16:00)

For more information on workshop two, including costs
and how to book visit here.

Taking Your Training Remote — A Regional
virtual training programme

EMC is holding a programme of workshops on ‘taking
your training virtual’. This programme is split into two
workshops, each 2.5 hours long and delivered over
Zoom.

e Workshop 1 is focused on tools and
technology,

e  Workshop 2 is focused on “translating” your
training so it works well remotely.

Both workshops are highly interactive and practical, so
you’ll go away with real learnings you can put into
practice right away.

To ensure an excellent participant experience, we're
limiting numbers at these workshops. For more
information visit

Autumn Series of Learning and
Development Virtual Networking

The network will meet again in the autumn and will
feature sessions focussed on the following areas:-

e agile working: strategies and support
programmes - 10 September 2020

e performance management and appraisals - 15
October 2020

e equalities training - 26 November 2020

These will be 90-minute networking workshops,
enabling participants to share and learn together. Free
to attend and open to all. For more information on this
network contact Kirsty.lowe@emcouncils.gov.uk

Contact Details
For further information about any of our work please
contact the Team. Email:-
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https://www.emcouncils.gov.uk/Events-Training-Development/Wellbeing-Conversations-Development-for-Managers-%E2%80%93-workshop-1/74685
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In Deep with Darren

The Black Lives Matter movement has caused many in
local government to reflect on the persistence of the
inequalities that exist against black and minority ethnic
members of the community. The Local Government
workforce, particularly at the top of the organisation
does not in many cases represent the community a
Council serves and this is now, rightly under the
spotlight. One thing that is clearly needed is greater
diversity in appointments to senior and leadership roles
but progress in this area has been slow and the ‘talent
pool’ is not as strong as it could be, because there has
been years of systematic discrimination. When we

hear justification of this, as “the best people got the job”
we are not disputing that the appointed individuals are
strong candidates, but the quest needs to be ‘why are
they the best candidates?’ and addressing both
appointment processes but the wider talent pipeline.
Those appointed to senior public sector roles, are often
those who have had the experience within Local
Government and the public sector more broadly,
experience many have got, through a system
predicated on white privilege. Is it time for a more
radical approach? Some leaders certainly think so.
Recently leaders in the public sector have reported to
be considering using a ‘Rooney Rule’ approach to the
shortlisting of jobs to accelerate this change.

The Rooney rule comes from the world of American
football. It was established by the National Football
League in 2003 and is names after the then chair of its
Diversity Committee, Dan Rooney. Basically it requires
that a team selecting a head coach must interview at
least one ethnic-minority candidate for the role.
Importantly, it is not a recruitment quota. Actual
selection is based on whatever criteria apply to the role
in question, but the rule at least guarantees that
someone from a minority background will be
considered for the position.

Would such an approach be legal in the UK? Could an

employer guarantee that at least one BAME candidate,
for example, would be shortlisted for every senior post?
The Equality Act has provisions on positive action
but they are notoriously difficult to interpret. Direct
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discrimination in decisions related to recruitment and
promotion is only permitted when the person who
benefits from the positive action is ‘as qualified as’ the
person who loses out and no-one really knows just
what that means. | wrote last year about the case of
Furlong v Chief Constable of Cheshire Police in which
the police tried to argue that all those who qualified to
be shortlisted for a role were equally qualified so that
applicants from underrepresented groups could be
prioritised for recruitment. The Tribunal rejected that
and upheld a claim of direct discrimination from an
unsuccessful, white straight and male candidate. The
claim was then settled before it could it go any further
so we still don’t have an authoritative ruling on the
issue, but the case does suggest that the Rooney rule
would not be a lawful form of positive action.

Suppose an employer decides to shortlist five
applicants — at least one of whom must be from a
BAME background — but finds that the five candidates
who score most highly against the selection criteria are
all white. If a BAME candidate is shortlisted instead of
one of those five then that will be direct race
discrimination. The person excluded from the shortlist
would have been treated less favourably than the
BAME candidate on the grounds of race. The fact that
the BAME candidate was replacing someone who had
scored more highly in the shortlisting process would —
according to the Tribunal in Furlong - mean that the
Equality Act provisions on positive action would not
apply. So the discrimination would be unlawful.

One approach to the problem would be to apply the
Rooney rule in a way that involves no discrimination at
all — in which case there would be no need to rely on
the positive action measures permitted under the
Equality Act. Suppose in our example, no-one from the
top five list of candidates is excluded and the BAME
candidate is simply added to the shortlist? Direct
discrimination requires someone to be treated less
favourably treated than someone else. If all those who
qualify for the shortlist are included, then they have not
been treated less favourably. According to this
argument, adding an extra person to the shortlist would
not amount to discrimination because no-one is treated
less favourably and the recruitment decision itself is
based entirely on merit.
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Unfortunately | just don’t think this argument quite
works in the context of discrimination law. An employer
who acts on this basis is really shortlisting six people
rather than five. When it decides to add one more
person to the initial list of five people it is making its
selection of that person on the grounds of race. All
those who are not from a BAME background are
excluded from any consideration of being added to the
original shortlist. If the person who ranked sixth in the
shortlisting process is white but is passed over in
favour of the best scoring BAME candidate then that
would seem to be unlawful direct race discrimination.

This is not to say that adopting the Rooney rule would
be the wrong thing to do — but it would carry a legal
risk. While a private sector employer might adopt the
rule informally without drawing attention to what it is
doing, that option is not really there in the public sector
where recruitment processes are more formal and
transparent. It would only be a matter of time before a
rejected job applicant argues that they were better
gualified than a shortlisted BAME candidate. Again, in
the private sector such a case could be quietly settled —
and would not be too expensive. It is not as though the
person who has been discriminated against was clearly
the best person for the job. At best they have lost a
percentage chance of winning the post at the interview
stage. Given that most of the people on the shortlist
were — on paper at least — better qualified than them,
that percentage chance is probably quite small. Similar
cases in the public sector however are likely to attract
media interest and lead to a very public — and politically
charged - debate about the proper scope of positive
action. A legal case could run for years before the issue
was resolved one way or the other.

There is no easy solution here. Race discrimination has
been illegal for more than 40 years, but differences in
both opportunity and outcomes remain entrenched —
and there is a similar tale to be told in relation to other
protected characteristics. A more proactive approach to
positive action may well be the only effective way
forward. The problem is that the Equality Act does not
do much to help. Any public-sector employer adopting
the Rooney rule will need to have the stomach for a
very public and protracted legal fight.

More information can be found on Twitter:
@daznewman
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National Developments

Results of Latest COVID
Workforce Survey

The report setting out the summary findings from the
latest workforce survey is available

Government’s COVID-19
recovery skills package

The £30bn economic recovery package includes an
Opportunity Guarantee of an apprenticeship or work
placement for young people, apprenticeship incentive
payments (see updated funding guidelines), an
expansion of traineeships, a job retention bonus for
employers and a kickstart scheme to create work
placements for young people on Universal Credit.

Apprenticeships

LGA Apprenticeship Newsletter, July 2020

The latest LGA newsletter can be found This

month it includes:-

. COVID-19 Update Government Plans for
Recovery

. ESFA Survey of Employers Willing to Take on
Apprentices Made Redundant

. LGA Summer Apprenticeships Webinar
Programme

. Standards and Trailblazers Update

o Social Mobility Report 2020

. Apprenticeship Frameworks

. List of apprenticeships with temporary

discretions or flexibilities
. T-LEVEL workshops

o Apprenticeships in the News
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https://www.emcouncils.gov.uk/write/LGA_Research_Report_-_COVID-19_Workforce_Survey_-28_July_2020.pdf
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDUsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMDA3MjkuMjUwMDI2ODEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvYS1wbGFuLWZvci1qb2JzLWRvY3VtZW50cyJ9.Kt-u_FcU0jih7IiSUu-rGh9NUzOEvOaJGv2TSoUEJtQ/s/965040490/br/81616261583-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDYsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMDA3MjkuMjUwMDI2ODEiLCJ1cmwiOiJodHRwczovL2Fzc2V0cy5wdWJsaXNoaW5nLnNlcnZpY2UuZ292LnVrL2dvdmVybm1lbnQvdXBsb2Fkcy9zeXN0ZW0vdXBsb2Fkcy9hdHRhY2htZW50X2RhdGEvZmlsZS85MDAxNTQvQXBwcmVudGljZXNoaXBfZnVuZGluZ19pbl9FbmdsYW5kX2Zyb21fQXVnXzIwMjBfUG9saWN5X0RvY3VtZW50X0ZJTkFMLnBkZiJ9.08_9awhk63_M690P9TvSWQa1WK6hpivGRRKpQ9ocYLg/s/965040490/br/81616261583-l
https://www.emcouncils.gov.uk/Apprenticeships-

